
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

SUBMISSION OF CONTRACTS AND RATES OF 
MUNICIPAL UTILITIES PROVIDING ) ADMINISTRATIVE 
WHOLESALE UTILITY SERVICE TO PUBLIC CASE NO. 351 
UTILITIES 

O R D E R  

On January 31, 1994, the Kentucky Supreme Court in Simpson 

County Water District V. City of Franklin, Ky., 572 S.W.2d 460, 

held that this Commission has jurisdiction over the wholesale rates 

and service of municipal utilities which provide utility service to 

any public utility. 

The Court's holding reverses a longstanding interpretation of 

public utility laws. Since 1936, municipal utilities have been 

exempted from the statutory definition of "utility." 1936 Kentucky 

Acts, Chap. 2 ,  S1. In a long series of cases beginning in 1961, 

Kentucky's highest court had previously held that this exemption 

"extends to all operations of a municipally owned utility . . . . I '  

McClellan V. Louisville Water Co., Ky., 351 S.W.2d 197, 199 (1961); 

See also City of Fleminqsburg, Kentucky V. Pub. Serv. Comm'n, Ky., 

411 S.W.2d 920 (1966); City of Georgetown, Kentucky V. Pub. Serv. 

Comm'n, Ky., 516 S.W.2d 842 (1974). 

-- 

As its first step to implementing the Simpson County decision 

and to exercising jurisdiction over the wholesale rates and 

services of municipal utilities, the Commission finds that all 

municipal utilities providing wholesale utility service to a public 

utility should, within 30 days from the date of this Order, file 



with the Commission a copy of their contracts with the public 

utility and a schedule of their rates for  wholesale service. 

The Commission further finds that, 30 days prior to placing 

into effect any change in these contracts or in the rates or 

service provided to a public utility, a municipal utility should 

file the revised contract or rate reviaion with the Commission. 

Failure to make such filing will render the revision void. 

IT IS THEREFORE ORDERED thati 

1. Within 30 days of the date of this Order, each municipal 

utility providing wholesale utility service to a public utility 

shall submit to the Commission a copy of its contract for euch 

service and a schedule of its wholesale ratea. 

2. All rate schedules submitted ahall conform to Commieoion 

Regulation 807 KAR 51011. 

3. Any municipal utility wishing to change or revise a 

contract or rate for wholesale utility service to a public utility 

shall, no later than 30 days prior to the effective date of! the 

revision, file with the Commission the revised contract and rate 

schedule. 

Done at Frankfort, Kentucky, this 10th day Of hguat ,  1994. 

PUBLIC SERVICE COMMISSIOpI 

ATTEST : 

rzlae, 
Executive Director 



RENDERSDr January 31, 1994 
TO BE PUDLISWD 

SIMPEON COUNTY WATER DIBTRICT 

V. 
OH REVIEW FROM TRE ' COURT OF MPEALS 

si-m-am 
(Simpmon Circuit Court No. 92-CI-184) 

CITY OF FRANKLIN, KENTUCKY - 
O?INION OT lsgE COURT BY JUBTICE RIINOLOB 

APPEWlANT 

APPELLEE 

Tha 18mue for daciaion is whothor tho Public Smrvica 

CommLeimion (PSC) hms exclusiva jUri8diCtiOn over the regulatioh 

of utility rates and service which axtends to a city confractlng 

for the sale and supply of water to a PBC-ragulatad county water 
district. 

As background: 

Tha Slmpson County Watar District (District) i a  a 

statutorily creatad public Watar diatrict operated and rbgulatad 

pursuant to KRB Chaptar 74 and is rxprmmmly eiubjoct to the 

Xentucky Public Bervics ComLISlOn, which is operative undar ius 

Chaptor 278. Tha City of Franklin (City) has heratofor. 



established and now operates and maintains a municipal wntaworka 

by v ir tue  ot the provisions of XRS Chapter 96.320-96.910. 

On April 5, 1967, both partier antmred into and 

executed their firat Water Purchase Agreament whereby the price 

for treated water to thm Diatrlct was at a rata of 21i cents per 

1,000 gallon0 per month. 

Theraaftmr two nupplemental agrmemente (August 26, 1981 

and April 3, 19fI6), were executed which increasad thm price of 
water to the Dlatrlct to the rate of 84.78 cents pms 1,000 

gallons per month. Subeequontly, on June 25, 1990, the City 

6dopted an ordlnance which increarsd the water rata to all 

customers and rpeclflcally inarmaeed the water rat. charpmd the 

Dlrtrict from 84.78 aents to $1.3478 per 1,000 gnllone. On May 

13, 1991, the Clty pamsed a second ordlnanca which lncreamad only 

the rate charged the District tram $1.3478 to $1.68 per 1,000 

gallons. The District, howevmr, contlnuad to pay only the 1966 

rate. 
- 

The Clty filed this action seeking damages for 

delinquent payments and a declaratory judgment thnt the t h e e  

water purchase agreemants were void. The trlal court dlemlsred 

the action and concludmd that ft lacked subjmat mttar 

jurisdiction. A three-judgo panel of the Court of A p p m h  

rendered a rplit decision rmverelng and rmmanding the case to 

Simpson Clrcuit court. 

city was not a utility nor did ltr relationship acting a0 a 

supplier to a BSC-regulated utlllty bring i Z  within the PBC'e 

juriedlction. 

The rnajorlty oplnion reaeoned that the 



The appellee Zorthrightly states that cltlea are 

specifically exempted from regulation by tha Public Service 

Commlsslon under the dafinitionai term of KRS 278.030(3) whieh 

provides A 8  follows! 

"Utility" moans any perron except a clty, who 
owns, controls or operataa or manages any 
facility used or to be ured rot or in 
connectian withi , . . (d) The diverting, 
developing, pumplng, impounding, distributing 
or furnishing of watrr to or for the public, 
for colapenaation) . . . . 
Tho City stater that there Are no exceptlonr to tho 

exemption afforded a clty under the Zoregolng statutory 

proviaion. Xowevar, the laglalature provides a rates and service 

exception opoclfically set forth in XRS 2 7 8 . 0 4 0 ( 3 ) ,  whlch states: 

The jurisdiction of the commlssion shall 
extend to All utilitl8r in this &ate. The 
aommisrion shall have exclusive jurisdiction 
over the regulation of rater and se-lce o f  
utilities, but with that exception nothing in 
this chaptmr l a  intended to limit or restrict 
the police jurisdiction, contract rights or 

It is acknowledged by the perties that the PSC has only 

such authorlty that 18 granted to lt by the Loginlature and it i s  

clear that the legislature vertad the PSC wlth exclusive control 

of raters and service of utilities. The Leglslatura has con2erred 

upon citlee tan exernptlon from the PSC's power to regulate local 

utilltles in every area except as t o  rates and service. 

powers of citiar or political subdivieions. - 

Profoundly, reference to a "city" under the statutory 

achema includes clty-owned utllities. We give no validity to tho 

argument that rince the City 18 exempt fcorn regulation by the 

PSC, XRS 278.200 should be interpreted to Apply only When tha 

regulated utility l a  the provider, not the recipient, of the 



eervice. Simply put, tho BtatutO makes no euch dimtinction. Tho 

statute ham but on0 mmaning -- tha City waives ita exemption whon 
it contract8 with a regulated utility upon the subjects of ratos 

and service. 

Effoctivm regulation of ratos and aervice of public 

utilltier reoulted from the Kontucky General All5embly18 passage 

of the Public 6ervlco C0111~drriOn Act o f  1 9 3 4 .  The primary isnue 

on appeal le whether, under the act, a city waives its exomption 
from P8c regulation by contracting to supply a commodity to a 

PBC-regulated utility. The section of the original act creating 

€ha rater and ~orvica aficoption appmared in Carroll'n Code, 1936 

Raviood Vmrnion, Smctlon 3952-27 which provided AI followrr 

Authority o f  the commirrion to change 
oontract raten. - The commi6mion s h a l l  have 
power, under thm pcovtrionr of thir act, to 
enfozce, originate, establish, change and 
promulgata any rata, ratas, j o in t  rates, 
charger, tolle, echadules or aorvico 
etandards of any utility, subjoct to the 
provisions of thin aot, that are now fixed or 
that may in the futuro be fixed, by any 
contract, franchioe or otherwi#e, between any 
municipality and any auch utllity, and a l l  
rights, privilegeo and obligations ariring 
out of any much contraatr and agroewnte 
regulating any ruch rarer, charpon, echedulem 
or service etandardr, shall be Bubject to the 
jurirdiction and supervision of t h e  
comraisrion; provided, howevar, that no such 
rate, charge, rchedule or service rtandard 
ehall bo chsnged, nor any contract or 
agreomont affccting mame shall bo abrogated 
or changed until and after a hoaring hAr been 
had beforo the commission tn the mannor 
prescribed in this act. 

Nothing in thls section or eleewhore in this 
act containod is intended or ehall be 
construad to limit or zortrict tne police 
jurlrdiction, contract rights, or power6 of 
municipalition or political rubdivirlonr, 
except an to the regulation of rates Snd 



sorvico, exclusive jurisdlctlon over which ie 
lodgod ir. tho Public Servlce Commiarion. 

Thus, any contract as to rate8 and service arising 

betweon a city and a Utility required PSC authority. 
by cxpreso language, rotained axclusive juriadlction over 

rogulation of rates and servlce, this aimply created the rates 

and aervlce excoption which tha trial court found as veotlng tha 

PSC with exclurive jurisdlctlon over a city's attempt to affect 

utllity rater or service. Banrinser V. Union Liqht, neat, & 

Power Co., Ky., 170 S . W . Z d  38 ( 1 9 4 3 ) ,  acknowledged the 

logielative intent of the act an to place the regulation of ratee 

and mervice under the exclusive jurisdiction of the PSC. The 

aforementioned Carroll's Cdde was revised and codlfied in 1942. 

The firat paragraph rasultantly appaaru in KRS 278.200, and the 

second paragzaph reappears a# KRS 278.040(2). Irrespective of 
subsaguent cadlflcation, the effect and meaning of the rates and 

eervlce cxcoption continues to exist without modification. 

Slmply put, both current oections of the statute are compatible. 

The second sentence of KR6 278.040(2) id the 

As the PSC, 

- 

"exception" to the general rule whlch exempts citioe from PSC 

regulation. It provide61 

The conrmiasLon shall have exclusive ~ 

sdictian over the regulation of rat.s and 
*vice of  utilities, but with that excd tion * ng ln this chapter is intended + f i r  to 
or rastrlct the police jurisdiction, contract 
rlghts or poweru of cl lss or political 
aUbdivi6lOnS. (Emphao + s added). 

Thu6, when a clty is involved, the sentence reflects 

unequivocally the leglslature'a intent that the PSC exercise 

excluslve jurisdiction over utility rete8 and service. 



Significantly, this sentence or subsection ( 2 )  of XRS 

118.DCO was addrsaaed in P Q O R ~ O ~  088 Co. of Kentucky v. Citv of 

Barbourvillo, X y . ,  165 S.W.2d 567 (1941). As the initial 

sentence of KRS 2 7 8 . 0 4 0 ( 2 )  directs that PSC jurisdiction extends 

to all utilities, there could ba no reason to provide for tho 

"exception" for the regulation of rates and service as pronounced 

in the second sentence of the statute i f  that exception were not 

intendod to apply to cities which are otherwise plainly exempted 

from P6C juriadictlon by virtue of XRS 278 .010(3 )  which ham 

defined "utility" aa "any person except a city." 
- The rates and aervice exception to a city's oxamption 

f r o m  PSC regulatory juriadiction i a  not avoidable by contract 

because of the following provisions of KRS 278.200: 

We flnd that where contracts have been executed betwesn 

a utillty and a city, such as between the City of Franklin and 

Blrnpaon County Water Dletrict, KRB 278.200 is applicable and 

requires that by 50 contracting tha City relinquishes the 



exemption and is rendered subject to PSC rates end oervica 

regulation. 

Tho City argue8 that tha courta of the Commonwealth 

have jurisdiction to entertain the iaoues raised by appellae 

In this aotlon. Kentucky UtilltiaO Co. v .  Car= , 176 SeW.2d B 1  

( 1 9 4 3 ) ,  and Louisville Extennion Water DlsC. v. Diehl P W D  

m l v  co., Ky., 146 S.W.2d 585 ( 1 9 5 1 ) ,  are cited to domonrtrrto 

that there is no "exception to the exemption." Buah authorlty 

produces soant support for much raaroning am nalthmr carno 

concerned a rates and service hDUa for the supplying of a 
dtilitarian product. TO the contrary, one aotion involvad 

unsatisfactory work arieing from an oral contract, and tha othar 

arose from the execution of a contract for the furnlrhlng of 

, materials and the rapair o f  pumpr. 

Neither do w e  accedo to the Cityla lntarpretatlon ot 
Southern Be11 Telephone ,5 TeleuraDh Co. v.  City o f  LO UiEVLlla, 

Ky., 96 S.W.2d 695 (1936), but rather determine that thara ir - 
nothing in tha act intended or to be conetzued to limit goliar 

jurisdlction, contract righta, of powars of munfcipslltios or 
political aubdlvisions, excapt am to the regulation of ratam and 

rarvice, exclurive jurirdiction over which 10 lodgrd in the 
Public Service Conmisalon. 

The City claims that rutea ehargrd by a municipality to 

it6 customers, including water diatricte, fall outrldo tha PllC 

regulatory jurisdiction and offerr McCt.1 Ian V. Lou:rvj, i i o  uw 
Ca., Ky., 351 S.W.2d 197 (1962), in eugport of i t 8  argument. 

"hi6 case and the addltional citmd authorlty involvo tho watae 

rate charged by the municipally-ownad utility to nonraridant 



cumtomera. The Clty's argument la not supported by an, 

w, inrofae as 4 municipality wan not selling water to a PSC- 
regulatwd utility. 

rendered, watar dlstricte ware exempt from PBC regulation. Thir 

court oubmoquontly expremaed the need for PBC raguletlon in camom 
drallng with city utllitioa, and the legislature, by its 

amendment of RRB 2 7 8 . 0 1 0 ( 3 ) ,  brought water diatrictm within the 

PSC's juriediction. Additionally, the leglalaturs enacted XR8 

370 ,015  which, o f  itself, removos any doubt that water diatrictr 

were aubjoct to PSC rsgulation. 

At tho time the McC i euqg opinion was 

- The atatutory exception appllcable to rat.. and serv ice  

am provided will prohibit cltlea from oxercielnq control over 

raton chargcd and tho service providod to customers o f  local 

utilltloo. 

been oxclurivoly voeted in the PSC. 

dirclores B doubling of the wholemale water rates chargsd to the 

Dlatrict wfthin a two-year period, wlth a direct impaut 

upon the DLstrfct'a utility rates and aervics. Added to the 

force which tho City 6OUght to apply wae 8 Call to tOXminate 

8ervlco by declaring the partier' oontract null and void. It la 

apprarent that the City, through it8 enhanced water orle  

ordinances, did not direct tho eetting of any particular ra t0  

schadule, but ite action profoundly and directly impacts the 

Dlstrict'o gonoral revenue level, whlch I s  ons of the firxt stspm 
l n  rate making. 

rate naklng and strongly supports PSC jurisdlctfon. The 

8tatUtory dcfinitlon o f  utility is not to ~erve  am an 

imprnotrable shield to afford tho City immunity. 

Jueiediction to regulate such rate. and oervico ham 
The record in this c a ~ e  

- 

The City's action l o  an improper engagement in 



The City urgco that tha circuit court nhould boar tha 

jurisdlctlon a1 this case for no othar teamon than it 18 on0 o f  

contract interpretation. Wera this tho sola isrua, we would 
titate that matters of contract intorprotation are woll within the  

courtla expertine and not that o f  utility roqulatory rgancioo. 

Texas O w  Tranemiosian Corn. v.  She 11 Oil GOL 0 363 U.8, 263, BO 

SaCt. 1122, 4 L.Ed.Zd 1'208 ( 1 9 6 0 ) .  But, again, the ismue 18 

whothsr Simpron Circuit Court her jurirdlction ovar thc mattarr 

raimtnd i n  the City's complaint or whether jurlrdiction wan vaitad 

within the provlnce of the PSC by tho hplrlaturo and with tha 

authority to do EO flowing from the exarciro of thm poliaa power 

of the state. & Southern B e l l . ,  m. 
- 

The Clty'a unilateral adoption of tho two water-rata 

ordinances doubled the water chsrga and, in no unaartsin t a m ,  

warn an act that dlractly rslatod to ths rate cnargsd by the watmr 
dietrlct. Tha City's doclaration to hold tho prrtlar' contrhcto 

null and void conetitutes a practice relating to tho sarviee of 

the water district. The City'rP analogy o t  comparing its rala of 

treatad water to coal ruppliod to an elsctrio utillty berro 

little relationship to the ilI8Ue hatain. Tha manifmot purpora of 

tho Public Service Commission An to raquiro and in8ure fair and 
uniform ratea , prevslnt unjuet dimcrimln&tion, and prqvant ruinour 
corngatition. City at O l i v e  Will v,  9ubii0 a arvico Commlmnlop, 
KY., 203 B.W.2d 68 (1947). Also ,  tha sotvia0 zogutation ovar 
Which the Coml.asion was given jurirdlction roform olaarly to tho 

euontlty and quality of the commodity furnlmhod ao contraatad for 
with the facilities provided. &roble# Oar Co. OZ Kentqgkv V 

City O f  BarbOUWillQ, m. 



While the city finds comfort in relying on city of 

Omorastown v. Public service cornis s i O r \ t  Q'*I 516 S.N.2d 842 

( 1 9 7 4 ) ,  in its arpumsnt againat the rates and service excaption, 

we clearly discarn that there is no existing support. 

parties worm engaged in a dispute o f  terrltorial jurisdiction, 

betwaen a privata utility and a city utility and the iesua 
theroin nffeotad naither rater or rarvice ao it dome ln this 
casa, Additionally, jurirdiction over the city war rajactad 
bocauso i t  warn a lipernontl aa d8fin.d by KRB 278.020(1). Thus, 

seoondly, the raten and sorvlce oxcaption had no ralationship to 

The 

{ha iasue raised in City o f  Gooxwet - 1  w. 
The City candidly admltn that the Public Barviaa 

Cornlesion ha8 expertlse in resolvinq disputer over rata8 and 

mervice but that conatructlon of XRE 278.040(2) and KR8 278.100, 

a8 maintalned by the District, Craate8 a paradox and serve# to 
illuetrata that whoza no contraat caxlsts botween a clty and ,I 
ragulated utility, the courte would be called upon to resolve - 
rates and aervica dlmputes. However, from a practioal point o t  

viaw, there has always bsen a contract/apra.msnt in plaoa and in 
Operation at the t h o  a City supplied water to B utility. 

eetablished by contract, such service can only bm abrogated or 
changed after a hearing before the PSC. K M  278.200. 

Co. v. Public Service Commiesion, Ky., 3S7 6.W.Zd 701 (1962). 

The BBC acts 86 a quasi-judlcial agancy utilizing its authority 

to conduct hearings, render findings of fact  and conclurions of 

low, and utilizing its exporfise in the area and to the mmrita of 
rata# and ssrvloc iaeuee. 

Once 

Fcrn f i  ake 



The ratma and aoevlae sxaopt ion offmotlvoly i nnuro r ,  

throughout ehm Commonwealth, t h n t  any W A t e S  d l E t Z l O t  

c o n a ~ r n ~ r / c ~ r t o m e r  t h a t  haw con t rac t ad  And bocomo dmpendont f o r  
its ~ ~ g p l y  of water from a c i t y  u t i l i t y  1st not aubjoc t  t o  elthor 

axcmmmlve ratoa c)r inadmquate rmrvlco. 
The c o u r t  of Appanlr' oplnlon l a  rovmrrmd and t h o  

oplnion and ordmr o f  Bimpaon Clrcuit Court l a  nftlrmad. 
BtaphQnt3, C.J., Lembmrt and Ptumbo, JJ., concur ,  
Vintar8hmlmmr, J. d i r r a n t a  by aopnrnto opinion i n  

whfch Lmibaon and Bpsln, JJ., j o in .  
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RENDERED: January 31 , 1994 
TO BE PUBLISUED 

SIMPSON COUNTY WATER DISTRXCT APPELLANT 

V. 
ON REVIEW FROM COURT OF APPEALS 

O I - C A - ~ ~ ~ S  
SIMPSON CIRCUIT COURT NO. 91-CI-184 

CITY OF FRANKLIN, XENTUCXY APPELLEE 
- 

DISSENTINQ OPINION BY JUSTICE WINTIRBXIIWR 

I rompsotfully diament from the majority opinion becauae thm 
Court of AppOah corrmctly detmminmd that tho Simpeon Circult 

Court had jurladiction over a, contract dlspute botwmmn tho C i t y  

of Franklln and the water district. The Public Smrvica 

Commission has jurisdiction only over the rate8 and sorvices of a 
l*utlllty,'B publicly or privately ownod, am di8tinquished From 

City-owned. 

KRS 278.010(3) claarly provldao that "utllity mean. any 

person excmpt a city, who owne, controlm or opmratea or managem 

any facility usrd or to be uewl in connection with . . . tho 
impounding, diiitribution or furnishing of water to or for tho 

public Lor compensation." 

the plain meaning 02 the statute. 

Thm nujority opinion ehould not lgnorm 

Contrary to the argummnt o f  the water diBtrict, the P8C act 

wan intmnded only to tranmfsr thm clty's prorxirting pavor ovar 



rates for earvices rondared by a utility within the city limits. 

The statute does not grant tha PSC jurisdiction ovar the rates 

charged by a city-owned utility which is not b utility as definad 

in KRS 278.010(3). 

pouthorn B e l l  Tele~hone 6 TelearaDh Co. v .  City of 

Louioville, 263 Xy 1 8 6 ,  96 8.W.ld 695 (1936) ,  held that tho 

provisions of Section 4 (n) of tha PSC act did not conflict with 
Sactionr 163 and 164 o f  the Xentucky Constitution. The caae 

carsfully distinguishad botwaan the right8 of city-ownad 

utilities and publicly owned prfvate utilitieo. The purpose of 

kction 4 (n) of the original PSC act was not to grant the 

commieelon jurindiction over the ratas of city-owned utilitiaa, 

zather the mtatute wae intended to tranefar juriediction to tha 

commimrion ovar public utility rates which had baan fixed 

inltially by a city at the time a utlllty franchise wan granted. 

Thls exemption of city-ownad water utilitiaa from commieeion - 
ragulation ham baen a part of the law for at 184St 58  years. 

1936 Kentucky Acta, Chap. 92  S l(c). McClellan v. Louisville 

Water company, Ky., 3 5 1  B.W.2d 197 (1961), held that the 

exemption provided for cities extends to all oparationa of a 
municipally-owned utility. 

McClellan, m, followad a line of camas including City of 
Olivo Hi11 V .  Public Servfce Com'n, 305 Xy. 248, 203 6.W.2d 68 

(1947)1 pouieville wntex CO. V .  Preston Streat Road water ~fst., 

X y . ,  256 B.W.2d 26 (1953) and Louisville water co. V. Public 

Service Com'n, Xy. ,  318 S.W.2d 537 ( 1 9 5 8 ) .  McClellan wae 

2 



followed in Citv of Georootown v. Public Service com'n, Ky,, 516 

S.W.2d 842 (1974) i n  which the court stated, "We Lam1 compallad 

to Lollow the clear language o f  KRB 2 7 8 . 0 1 0 ( 3 ) . "  

The Court o f  Appeals decision doas not leave the water 

district and its customer8 at tha complote msrcy of tha city. 

Tha circuit court has jurisdiction to adjudicate sll lsmuem 

ariaing out oL tha contract on the marital including any claim 

that thm rates charged by the city are arbitrary or unreaaonabla. 

The ratas and servicesl exception has nothlng to do with the 

rate8 charged by a clty-owned utility. 

Ziarvice Corumlsrion Acts indicates that the rata8 and aervioos 

exception is almply a atatutory exception to the powar of  a city 

to flx by contract the rates chargad by a utility for eorvloa8 

inside the city limite. Prior to tha adaptlon of the PSC 

citiea rngulated the r a t e s  charged by utilities for sewfaas 
inaide the city limits. In axercising it6 pawez to grant a 

franchim to use the publfc streets pursuant to Bections 163 and 

164 of the Kentucky Constitution, a clty could establish a 

utility'e initial rates in the franchiae agreement. z. 
Frankfort Natural Gam Co. v.  Citv of Frankfort, 134 Ky. 134 ,  1 6 3  

8.W.710 ( 1 9 1 4 ) .  During the axistence of thm franchlse agramant, 

the city and the utility were f ree to modify thoae rata6 by 

additional contractual agreement. Johnson County bas co. v. 

Stafford, 198 Ky. 208,  248 9.W. 515 (1923) .  

The history of the Public 

- 

Prom a historical perspectfve, Chapter 278 was adopted in 

the early 1 9 3 0 ' s  when many utllltierr had contracts with cities 

3 



which obligated tho utilities to furnimh sarvlces to the citizens 

of the city undor uniform rates and condition.. 

pwmittad to plaao Its lines along tho public wayi, and ln 

return, the utillty paid an annual flat franchlee fee or 

yercentapa of zevenuoo to the city. 

The utility wan 

It is ermntial to recognize the fnct that it i e  the city, 

which lo not a private or public utility, that in furniahing thm 
aerviaa and arbitrarily or by nmgotiation prescribing a rate. 

is not the promulgated servics rate of a rerale cuntomer of a 
city that would bo an isaue. It hae been general policy that 

6maauae the PBC ham no juriidlction over the former, it ham no 
jurisdiatian over its rnte problem. 

It 

ARB 278.040(2)  gave the DBC exclusive jurisdiction over the 

regulation of rates and utilitiem, but by definition, excluded 

the city. Tharo was a perlod of time when cities filed certmin 

reports with the PBC. The remainder of KRS 278.040(2) rta~arvoo 

the rlqhta of  a city or other political subdivielon, auch am a 

county, to elfactuate safety and environmental protection 

regulations. 

- 

BonzAnqer v. Union Liaht, neat 6 Power Co., 293 Ky. 747, 170 

B.W.2d 38 (1943) ,  considered the intention of the legialature a8 

atatad in Section 4 (n) of the PSC act to the effect that it warn 

expreealy atatad that the intention was to confer jurisdiction 

only over tho matter of rates and service. 
and penzinsq indicate that the original Section 4 (n), now 
278.200 and 278.040(2), created an exception to the authority of 

Peoplev Gas, EUDral 
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cities tu regulate the rates of a utility for eervicae rendmrad 
inside the city limits. 

language which creates an exception to the axemptlon of city- 

owned utilities from PSC jurindiction. Tho PSC jurisdiction warn 

limited to the rates and servicee of a utllity. 

There is nothing in the statutory 

BY statutory definition, the City of Franklin is not a 

publlc utility subject to the jurisdiction of the PSC. X U  

278.010(3) .  However, the Simpeon County Water blntrict, whlch is 

organized undsr K R 8  74 is conmidared to be a publlo utility 

eubject to tho jurisdiction of the P9C. KRS 178.015. 

- me only public utility in this dispute le the Simpson 

County Water Oiatrict. The wholesale rate8 for wrrtmr sold by t h e  

city to the water dlstrfct do not constitute a charge or othmr 

compmnsatlon for servlcms rendered by the district. 

they are not rates within the statutory definition provided ln 

XR8 278.010(11). 

Acoordlngly, 

In additlon, the rates chargad by the water dietrict do n& 
relate to the o'quality" or" quantity" of the water eold by +ha 
district eo as to fall within the statutory deflnltion of 

service. g. Bonzinuer at page 41. 
K R 8  278.200, which givms thm PS'C juriadiction over ratms of 

any utility that has been or m y  bm fixad by any contract, 

franchies or agreement betwoen tha utillty and any clty fails to 
consider that this contract doas not purport to f i x  the ratan 

charged by the District whlch is the only public utillty in 
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quorcion. Tho contract lata only tho rator chargod by a city- 

ownod utillty. XRS 1 7 8 . 1 0 0  door not apply in thir riturtion. 
Tho loplalativo hiRtory of tho rogulatory aotu indfcatos 

that m 1 . m  by a city-ownod utility to a wator diotrict a m  oxompt 
from PEC regulation. From approximately 1936 to lSU4, both 
citioo and water dletricto woro axcoptod from the doflnition of 4 

"utility." In 1964, tho aanaral Arrambly dalotod the oxcaption 

Lor wator dintriato and exprorrly provided thbt diatrictr woro 
public utilltios 8UbjOCt to the jurisdiction of the PBC. 

aaorqoto wn v .  Pub lle Borvloo C om'n, Ky., 516 d.W.ld 811 (IP'II) ,  

Thir Court hold in the W C l o l l a ~  c a m  that 4 olty'o axemption 

from PBC regulation oxtendod to all aparationr of a city-owned 

utility, whathor within or without city limltn. ApprOXiMtoly 

thrae yorro lator, Ln tha 1964 amandmento to tho P5C act, tho 
logirlatura did not attarnpt to overrule Wmll aq by rubjocting 

any of tho activitlor of a city-ownod utility to comirrlon 

regulation. Tho logialatura only grantod tho P8C jurlrdiction- 

over rat01 charged by the wator districtn. 

U t v  og 

Aftor that timo, a wator dlrttict: could not para on a 

wholosalo rato incroars to itr curtomarn without tlling a rat0 

Caaa in which tho imporition o f  tho naw rator by tho dlrtrict 

Could bo doloyad f o r  five montho. KRB 278.190(2). Again, in 

1986, tha Qonocal Arsombly aonridarod tho problom of rogulotory 

lag by psrmitting r Wator diattlct to parr on an incrorro i n  

wholorals rator to ltr cuatomorr framrdiately without commirrion 

approval. K R 8  278.015(2). bnca again, in addrosrinq tho problom 
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of regulatory lag, tha General Asaambly did not subject city- 

owned utilitias to PBC regulation BO that tho commiarion could * 

conmidar tha incraamed wholerala rat.. of A city-ownod utility 

mimultaneoualy with naw ratail rates of  a wator district. Therm 

would bo no nocaaeity for the 1986 legielation if tho wholamala 

rates of a city-owned utillty had been IIubjaCt to PSC ragulation. 

RRS 178.100 racognlaaa tha fact that at tho tima of tha 

enactmant of chapter 178 aomo utilitieu had contract. with oltiss 

for the rendition of utility aarviaes. Thla raction proventr a 
ruddon acbltrary abrogation of a utility contract with a clty 

Cntil a hearing ham bean held bmfore the PSC in tha manner 

preaaribed by the etatuto. Consequently, tha commiralon could 

change any rate that ham bmen fixed by contract betwaan tha 

utillty and the city for aarvicor by a utility within tho c i t y  am 
to ltm citiaanm but only after A public hmaring. Xn thla mnnar 
it appaars that a legal Lmmue of conmtitutlonal proportionm, fha 

abrogation of contracts affecting the public, would be a v o i d e d y  

reaaon of affording due procemm. Tha daya of city control oval: 

public utilitiaa are long part. 

Under Section 200, it is c h a r  that bacause the c o m i r r i o n  

i a  not bound by any contract, franchire or agraamant for rarviae 

tmtwoan a utility and the city in which it oporatmr, it can 

prescribe reaeonabla xatoa for a utility to charge within A aity. 
HOWwer, becaure tha city itralf 10 not a utillty ar dafinad i n  

XRB 2 7 8 . 0 1 0 ( 3 ) ,  A munlcipal watar plant mota itr own ratmi. 
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Accordingly, tha city no lonpor has tho powmr to ra~ulats rater 

Of privately-owned Ut&litlO8. It ham baBn 8UpOrBOdOd by tho PBC. 

A city do08 rmtain lnhsrant polico powar under XRB 179.040 

( a )  over a11 public utility linar within tho clty llmltr and lt 
has statutory jurisdiction by enalumion a i  a utlllty under XRO 

278 .010(3 )  ovmr m y  utilley plant ownod and oparstad by itmmlf, 

Therefore it can r ~ t  itr own ratam without PMC approval, but not 

the rater of  privataly-ownod Util$tiO8m MOLOOVBL., alty-ownmd 

wstar or elmotrla plant8 arm not subjact to PBC srfcty or hmalth 
r~qulatlonr. 

6lvimion o f  Watar (DOW), EPA rnd othmr agenciar. 

reportm with tha P8C. 

city matters. 

Such l a  tha rrgulatory provlnca Of tho Kantuoky 

C i t i r r  (110 no 
Nalthar orn tha PBC bm an arbitrator of 

In thir ritustion, thm city UB a mupplior 11 o x p r o i r l y  

oxcludmd Zrom the deflnltlon of a utility In X M  276.010(3) .  In 
vlew of th8 faot that tha clty lr rpmclflcally axoludod from tha 
deflnltlon o f  a utillty in thB IfLitUtO, thoro ir no alablQJlty or 
confllot giving the courte a vohiclo to oonmtrue thm alty am 

lubject to PBC regulation and exoludo it8 right to f i l e  i r r  

alrcuit court to dotormine tho oontraotual obllgatlons if any to 
the Simpson County Water Dlatrlct. 

In my v i w  the cLrcuit courk, and not the PBC, i r  th8 propar 
forum for thm adjudication of tha marltr o f  thlr diaputo. I 
would affirm tho Court of Appoalm and rwor#o tho trial court. 

Laibaon and Spain, JJ., join in th l r  dio@ent. 


